The problem with Lord Acton's statement is that it leaves out the third essential ingredient to a federal system of government: a supreme court. In Canada, like most federations, the Supreme Court (SC) is responsible for articulating the constitution and serving as an independent mediator in intergovernmental relations. Each decision made by the SC in regards to government jurisdiction changes the dynamics of Canadian federalism, and some critics fear it can be used as a centralizing device by the federal government. This paper will discuss the nature of the SC by demonstrating its necessity, purpose, and the importance of its independence by examining its crucial role in Canadian federalism. Next, there will be a historical breakdown of the impact of2 the SC on the federal balance of powers through an examination of three essential eras: Judicial Committee of the Privy Council (decentralizing), Laskin (centralizing), and Charter (mixed), with analysis involving the attitudinal and legal theorist models of decision making in SC decisions. Finally, the SC's impartiality towards provincial and federal preferences will be evaluated to show that justices have remained immune to direct political pressures. This paper will ultimately argue TThisf that that the SC mediates the balance of power in intergovernmental relations by acting as an impartial articulator of the constitution. Its decisions, however, impact federal centralization throughout Canadian history due to a constant use of the attitudinal model in the decision-making process.
In order to understand the role of the SC as a federalist institution, it is important to begin by explaining the concept of federalism and the reasons why a nation will choose to develop a federalist system of governing. A federal system of government is one that divides the powers of government between the national (federal) government and the independent state (provincial) governments. Typically, federal governments are established if the population of a country appears to contain significant linguistic, geographical, cultural or economic differences.; In 1867, these four attributes, among others, were apparent in British North America, most notably in the French-speaking colony of Quebec, which maintained a uniquely Catholic view and had an agricultural-centered economy. This can clearly be contrasted with Ontario, which was mainly comprised of English-speaking Protestants concerned with developing industry. As political scientist Richard Simeon explains, "The fundamental basis for federalism in Canada *...+ was and remains the need to reconcile, balance and accommodate diversity."< The natural issue that evolves from federations is the balance of provincial and federal authority in determining jurisdiction over key powers. The BNA Act of 1867--the original Canadian Constitution--clearly designates certain roles to the federal government (i.e. trade and commerce) and to the provincial governments (i.e. property and civil rights), as well as concurrent (shared) powers such as agriculture or immigration. To resolve discrepancies in the less clear areas of jurisdiction it is essential to have an independent body of authority.
The SC was established as the highest court of appeal in Canada not in the BNA Act, but rather as a part of legislation in 1875, in under permission of Section 101 (BNA Act). As Harvard Law professor Paul Freund notes, "Every federation has thought it necessary to establish a supreme court which performs the twofold function of interpreting the constitution and promoting the uniformity of law."= Without a supreme court, governments run the risk of a constitutional disagreement turning into more serious problems. An example of this is the United States' Civil War (1861-1865), which resulted from a polarization of two groups, where the Confederates' appeals against the federal government were "always on constitutional grounds."> An increased legitimacy of the court system could have, in theory, helped prevent this war; a case which demonstrates the importance of a universally accepted SC within a regime.
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In order for the SC to remain a federalist institution rather than a federal device, it is assumed that judicial independence is necessary for the court system's legitimacy. Judicial independence is the essential provision that maintains law and order between governments, as it helps keep the judiciary outside both federal and provincial politics. It requires several elements: administrative independence from government, reasonable salaries, and tenure--all of which are found within the original BNA Act.⁵ These requirements are essential "to assure the public, both in appearance and reality, that their cases will be decided, their laws will be interpreted, and their Constitution will be applied without fear or favour."⁶ In the context of Canadian federalism, judicial independence remains the safeguard against illegitimate centralizing or decentralizing attempts by the governments.
Within the framework of Canada's federal system, the SC operates as an independent body that serves as the intergovernmental mediator. It is important to note that "a decision by a s.101 court applies equally anywhere in Canada,"⁷ and thus the SC must ensure that prudent decisions result from their deliberations. This inherently shapes the SC into a centralizing agent, not of the federal government, but of its own prerogative, furthering the importance of judicial independence. Although sec. 101 courts may hear interprovincial and federal-provincial disputes, the SC's power of judicial review ensures its dominance over the entire judicial system due to the finality of its judgments. The final interpretation of the Constitution rests in the hands of the SC, therefore governments--as litigants--must be careful in the disputes they bring to court, since a decision may end up hurting their jurisdiction over a certain area . An example of this can be found in R. v. Crown Zellerbach (1988) , which held the validity of the Ocean Dumping Act as constitutional because, although provinces have control of resources, environmental protection is considered to be national jurisdiction under the POGG clause (peace, order and good government). While attempting to strike down federal legislation, the finality of the SC's judgment caused jurisdiction over all water pollution to become national jurisdiction-including lakes and rivers. As is evident in this case, the role of mediator can be a burden on justices, especially with increasing media attention covering their more important deci-sions⁸, and therefore it is important to examine the factors that are involved with such cases.
In Canada there are several theories that help explain the process of judicial decision making, most notably the attitudinal model and legal theory. Legal theorists propose that justices consider precedent and framers intent when deliberating on cases. From a conservative approach to legal studies, it appears, through justice opinions, that the intent of legislatures and constitutional framers while positing these laws is concrete and frozen. It is therefore the judge's simple task to apply the facts of the case to the law and, if necessary, to use former cases as guidance under the doctrine of stare decisis--"to stand by decisions and not disturb the undisturbed"⁹. The problem with the legal model is that it does not adequately account for the significant shifts in governmental power and jurisdiction. that have occurred in Canadian history .
A more comprehensive approach to judicial decision-making is the attitudinal model, which is derived from empirical evidence that justice ideology and political preference directly impact Supreme Court decisions.;: This evidence comes from studies of both the American and Canadian SCs, and attributes the finality of judicial review as an unchecked power that allows justices to posit their opinions as law. Thus, judicial independence strengthens the argument for the relevance of the attitudinal model because, since judges have sole jurisdiction over intergovernmental relations, they are "free to simply select precedents that reflect their own point of view." ;; Although this assertion may be severe, it is not unreasonable to recognize the impact this sort of freedom must have on the balance of power within federal relations. The attitudinal model has relevance in Canadian history; it is well documented that the Judicial Committee of the Privy Council (JCPC)--the British court that served as Canada's highest court of appeal from 1867-1960--ruled on several cases in favour of British policy objectives. The effects of these decisions created the parameters for the future of Canadian intergovernmental relations.
To discern whether the Supreme Court has exerted a centralizing tendency in its decisions, Canadian judicial history can be broken down into three main eras: the decentralizing JCPC era, the centralizing Laskin era, and the Charter era. Each of these periods represents a change in general judicial decision making, as well as a significant shift in the balance of powers within a federalist context. In regards to what is meant by centralizing, it is assumed to mean enhanced federal jurisdiction over elements of society by obtaining power from what was once considered to be provincial jurisdiction--decentralization is the contrary.
The first era in the history of the Supreme Court was the period marked by the JCPC, which shaped the first methodological approaches to reading the Constitution. It is important to note that the JCPC and the SC were very often consistent with their opinions; as Freund articulates, "there was no dramatic contest between the Privy Council and the Supreme Court of Canada.";< A significant case that began a decentralizing trend in Canadian federalism was Citizens ' Insurance Co. v. Parsons (1881) . This was the first constitutional case to be heard by the JCPC, and it resulted in an expanded reading of sec. 92 (provincial powers) by reading in contracts as part of property and civil rights. It subsequently led sec. 91 to be read narrowly by putting a limit on the federal jurisdiction on trade and commerce.;= Law scholar Robert Vipond describes these effects: in a broad sense, the JCPC continued in the following decades "to treat provincial claims in the generous fashion established by Parsons.";> The attitudinal model was used in Parsons and subsequent cases, and this can be demonstrated by the fact that there were no precedents or claims to framers intent to derive these outcomes. Outcomes like that of Parsons were meant to be prohibited by the Peace Order and Good Government (POGG) clause; the purpose of which Sir John A. Macdonald stated was to prevent the weakening of the federal government in order to maintain parliamentary supremacy. His reasoning for this plan was to "avoid the great source of weakness which *had+ been the cause of the disruption of the United States.";? Intuition suggests that British anxiety of a Canadian revolution may have caused the British-run JCPC to implement decentralizing policy objectives until WWII due to what has been termed their "provincialist bias".;@ The JCPC's influence on Canadian federalism weakened in the twentieth century, although the initial decentralizing efforts and the use of attitudinal decisionsmaking had a lasting impact on the common law system.
The second major era in Canadian federalism is the Laskin Era, due to the centralization that came as a result of Chief Justice Bora Laskin's strong federal sentiments. Laskin's tenure as Chief Justice lasted from 1973 until his passing in 1984; this was a period that contained extensive debate on the nature of federalism, and eventually a new constitution.
Constitutional scholar Katherine Swinton describes Laskin as a man with "firm views" on how the BNA Act should have been interpreted, mainly as a product of "the problems of the Depression". His upbringing led to him viewing provinces as "unable to provide adequate*ly+";A for their citizens, and one who saw "the wisdom of a strong federal government in this period.";B His views were confirmed in his judgments as a justice;C, which suggests a strong attitudinal tendency within the SC in this era.
The issue that scholars, justices, and politicians had to face in this era was whether they should interpret the Constitution as written, now that they were not subject to the JCPC, or whether the precedents set by the last century should be maintained. The result, unsurprisingly, was a series of decisions that allowed the federal government to take back control of its originally intended jurisdictions--namely trade and commerce. In Caloil Inc. v. Attorney General of Canada (1971) , Laskin took the opportunity to write a concurrent judgment that allowed the federal government to "regulate the local as well as international and interprovincial stages of trade."<: The impact of this opinion, as well as several others such as Manitoba Egg Reference, caused Laskin to create a "new rule" that cut down on provincial barriers of goods.<; As he encouraged centralized trade in Canada with his judgments, he took this a step further in Reference re Anti-Inflation Act by asserting that wage and price control were emergency federal powers under POGG.<< The impact of the judgments from the Laskin era strongly centralized the powers of the federal government.
As exceptionally attitudinal as Laskin appeared by his judgments, his reasoning always pulled out the textualism of the constitution as a means to impartially interpret the law. His disapproval of the JCPC's interpretation of intergovernmental relations was clearly present in many of his power-shifting judgments. Whether he was attempting to develop policy using judicial review, or fix the misinterpretations of past decisions, he was clearly a strong proponent of the "living tree-doctrine", which allows constitutional judgments to reflect the current times without contradicting the past. He used this doctrine to override JCPC judgments in order to bring Canadian federalism back to its original intent. Swinton contends Laskin's court was "wise to show restraint in taking new directions" with a strong "commitment to the rule of law".<= To prove his impartiality between federal and provincial jurisdiction, in Reference re a Resolution to amend the Constitution (1981) he invoked an unwritten constitutional convention to restrict the federal government from amending the constitution without provincial consent. It is clear that there is a relationship between Laskin's conceptions of Canadian Constitutional law and his judgements; however, his attitudinal decision-making did not seek to grant extra-constitutional powers to either the provinces or the states. The legacy of Laskin's court leads directly into the modern era, which bring in a new Constitution and a written Charter of Rights.
The introduction of the Charter and the patriation of the Constitution in 1982 altered the balance of powers in Canadian politics. Due to the history of the SC being given judicial discretion, as well as the new jurisdiction in which it can decide cases, the Canadian SC now holds a significant degree of legitimate authority over the validity, impact, and implementation of laws. F.L. Morton explains this change by stating that the Charter "challenged the two institutional foundations of Canadian polity: Parliamentary supremacy and federalism." The result is what he calls "constitutional supremacy", which curtails provincial jurisdictions (dual sovereignty) and makes way for "new national standards...as interpreted by the courts."<> The question of central concern for contemporary Canadian federalism is whether the Charter has significantly affected the balance of powers, and if so, whether this is due to an attitudinal or legalist interpretation of the Constitution by the SC.
Ostberg and Wetstein investigated the Charter's impact and its relevance to the attitudinal model, finding that it "might promote patters of attitudinal expression...but there are several interpretive clauses that might discourage justices from engaging in attitudinal policy-making."<? Not surprisingly, "eight of the ten provinces initially opposed the Charter as a threat to provincial rights".<@ Furthermore, due to Laskin's 1981 decision to require provincial approval for constitutional amendments, several safeguards were written as Federal concessions into the Charter, in order to prevent both national centralization and the weakening of provincial sovereignty. These clauses include section 1, which allows for legislatures to waive sections of the Charter if it is deemed "demonstrably justifiable"; section 24(2), which restricts the types of evidence a court may use; and section 33, the notwithstanding clause that allows governments to override certain sections of the constitution. These clauses, however, are only effective to a degree. For example, "the Court's willingness to accept provincial differences as a legitimate basis for a 'reasonable limitations' defense under the ubiquitous Section 1 of the Charter" has helped maintain the existence of dual federalism (two spheres of sovereignty); although some important section 1 cases have been rejected; for example, there has been an "extensive nullification of various Quebec language policies."<A It is decisions such as these that suggest the prevalence of attitudinal decisions, which increasingly adhere to a nationalistic agenda and popular--although extra-provincial--opinion. These safeguards exert neither a centralizing, nor decentralizing tendency in the federal makeup on their own, but with the prevalence of attitudinal interpretation, their impact is uncertain.
Although these safeguards exist, the implementation of the Charter has also had strong centralizing tendencies, and provinces have lost significant jurisdiction: the new Bill of Rights (1982) directly contradicts the sec. 92 provincial power of civil rights and liberties. Most notably, Quebec sovereignty has particularly come under redress; political scientist Guy LaForest considers the Charter "undoubtedly the most significant event in the evolution of Canadian political culture in the twentieth century,"<B upon which Morton adds, "and much to the detriment of Quebec."<C Originally, Quebec symbolically invoked the notwithstanding clause for all its laws, but after their 5-year expiration--and a new Liberal government--they were not renewed. As a result, there was a strong push for Quebec succession in the early 1990s, which nearly succeeded. This demonstrates the ineffectiveness of such federal safeguard clauses as ways to prevent the natural centralizing tendency of the Charter, and shows the direct link between the Charter and the centralizing implications it brings on the provinces.
Apart from direct legal and constitutional influences, the modernday centralizing of Canadian federalism is not solely due to the SC and the Charter. It is in this realm that Swinton makes an astute contention: regardless of pressures from Quebec and the West to decentralize, increasing globalization has caused Canada to become more centralized in order to play a stronger role in the international community.=: International commitments such as NAFTA or ICESCR (Human Rights) indirectly force Canada to become more cohesive in order to strengthen its role both economically and politically. As mentioned above, the decision in Crown had a centralizing effect on Canadian federalism, although legalistically "the addition of ocean waters...was a modest accretion and quite defensible."=; Swinton's main argument here is that new considerations must enter the process of decision-making, which regard federal and provincial interests equally. She does not articulate whether an attitudinal role in making these modern decisions is necessary, only that there must be a "case-bybase examination of the demand for an expanded role."=< Swinton advocates that more deliberation is needed when making these complex decisions, and it is clear that she regards the SC as fully capable of making a mutuallybeneficial, and impartial, decision.
The final issue to be discussed is the impartiality of the SC between the provinces and parliament. It is important to recognize that the SC is an independent body and, in theory, has no political ties to either the federal or provincial governments. Independence, however, refers to the SC as an isolated third party, whereas impartiality is a "state of mind or attitude...connotat*ing+ absence of bias, actual or perceived."== Although created through an Act of Parliament, the SC became entrenched in the Constitution Act of 1982, giving Constitutional legitimacy to its existence. This legitimacy has allowed the SC to be impartial in its nature, although it is evident that individual justices throughout Canadian history have had specific preferences.
It cannot be argued that all justices of the SC have consistently remained unaffected by personal or political preference in their decisions, since this has been demonstrated by the attitudinal model's consistency throughout Canadian history. What is clear is that, until the adoption of the Charter, the balance of powers had never become too unstable that a constitutional crisis emerged in this field. Constitutionality has remained supreme in Canada throughout history, and this is proven by the fact that all major centralization decisions have been argued and resolved on constitutional grounds. The existence of the attitudinal model has caused swings in the pendulum, beginning with the JCPC's precedent of disregarding framer's intent; however, it is clear that the Laskin era brought with it a stabilizing tendency in order to bring Canada back to its initial constitutional arrangements. Although Laskin appeared to have a centralizing agenda, his decision in Re: Amendment demonstrates a strong impartiality towards the subject and a most severe deference to the rule of law.
The reconciliation of the attitudinal model and judicial impartiality can exist in Canada, against their seemingly contradictory natures. Ostberg and Wetstein establish several reasons that are uniquely Canadian, which help clarify this divergence from the traditional US model: a "tradition of cultural deference, a political system based on parliamentary dominance, a less politicized appointment process, and the institutional norm of consensus".=> Reasons such as these evolve from the historical context and current existence of a monarchical presence within the law system. The existence of unwritten laws and conventions, such as the flexibility of the POGG clause, help ensure political and judicial stability. Morton demonstrates the importance of the uniquely Canadian context by noting that, although the Charter era may have garnered increasing activism on the part of judges, there is no evidence to "support the centralizing hypothesis generated by the analogous American experience."=? The lack of evidence regarding the centralizing nature of the Charter demonstrates the impartiality of the SC between provinces and the federal government, although Morton is clear in pointing out that "Charter politics extend well beyond the courtrooms, and this is where its effects on provincial power have been most pronounced."=@ The Supreme Court of Canada is a federalist institution that has shaped the balance of powers between the provincial and federal governments through its interpretation of the Constitution. It is clear that the attitudinal model of decision-making has consistently played a role in how justices of the SC have reached their decisions, although there is no clear evidence to suggest that the SC, through interpreting the Constitution or the Charter, has had a consistent agenda in shaping the federal makeup of Canada. As an independent and, in areas of intergovernmental jurisdiction, impartial institution, the SC has gone through three main eras in regards to its impact on centralization: JCPC, Laskin, and Charter. Each of these periods mark significantly unique directions for the federal condition in Canada, and involve distinct factors that adjust the balance of power between governments. As the prevalence of the attitudinal model alludes, the SC has never been a static body; although if history is to remain consistent, it can be stated that the SC will remain largely fair and impartial in the future.
